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As noted in our Claims Division settlement, under the provisions
of scction 5334 of title 5, Unlted States-Code, the Civil Service
Commission has promulgated regulations contained in section 531.203(c)
of title 5, Coude of Tederal Regulations, wvhich provide that when sn

“enployee is reomployed, transierred, reessigned, promoted, or demoted,

the sgency may pay him at any rate of his grade which does not esceed
his highest previous rate, Thus, it is within the discretion of the
employing ajgency to allow an cnaloyce his highest previous rate. The
adninistrative report states that Dc““&tmcnt uf the Alr Force reguletions
applicable at the time of Ms, Kunseluan's reamployment, AFCHD Supplemuit
No. 1 to Adr Ferce Regulation (AFR) 43=521, provided that reinstated
cnployees shall have their pay rates es ahxishcd st the basic rate

(step 1) of the grade to which the employce wes appointed, unless e
higher rate vas requested and justificd by the sppropriate supervisorx
and spproved prior to sppoiukment., Waile Moo Hunselmen did uot

rocelve the h;&neft pay rate (85«3, step 10) that she ceuld have
received on the basis of hor formor Covermacnt pay rate she ves

placed in step 4 rather than the basic rate (step 1), ¢und the
adninistrative report stetes that this rate was Getermined eppropriate
to her jobe=vclated expericice.

Ve have loag held that zn employee has no vested right upon
reerploynent to receive the highest galary rate previously paid, end,
absent a showing of adnmiuvistrative exror at the tine the pey rate was
fixed, there is no authority to change the pay rete either retrosctively
or prospectively, D=173315, April 13, 1973; 39 Comp. Cen. 550 (1960);
34 id, 389 (1955); and 31 id. 15 {(1¢51)., Ve hove aloo hield that wvhere
apcnvy action is comaitted to ageuey discretion, the standard to Le
epplied by the reviewing cuthority is vhether the action is arbitrary,
capricicus, an abuse of u,scrgtioﬂ or otherwise not in sccordance with
lawe 54 Coup. Gene 310, 312 (19274}, Dased upou the record before us
we fiud nothiny which would establish that an sduinistrative errvor ung
rmade in sctting Hs., Kunsclman's pay vate upon reoeploymout,

With regard to Ms. Kunselmsn's vequest for retroactive compensation
from the time of her trasusfer to the Alr Force Fiunance Center, we note
that under the apnlicable agency repulations, AFR 40=530, the agency
retaincd the discretion to set the pey rate of any employee who wss
trensferrced st zny step vhich did not exceed his highest previous vatd.
We ere unaware of any local policy euplicable to the period of time in
question which would mandate that the claimant receive a psy rate basad
on her highest previous rate., While Hs. Kunselunan lists the nancs
of other empleyees who have benefited under the highest previous rate
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rule, the record does not establish that the asctions taken in
either the claimant's case or the other employees' cases were
not in accordance with existing policy and administrative
regulations.

Accordingly, we must sustain the action of our Claims
Division in disallowing Ms, Kunselman's claim for retroactive
compensation.

The claimant has requested information regarding what
other courses of action are available to her. She is advised
that decisions of the Comptroller Genersl of the United States
rendered on claims settled by the General Accounting Office
are conclusive upon the executive branch of the Government.
See 31 U.S5.C. 74 (1270). 1Independent of the jurisdiction of
the Genmeral Accounting Office, the United States Court of
Claims and the United States District Courts have jurisdiction
to .consider certain cleims against the United States if sult is
filed within six years after the claim first sccrued. Sece
28 U.S5.C. 1346(a)(2), 1491, 2401, and 2501,

R.F.KELLER

Acting Couptroller General
) of the United States





